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NTSB Order No.
EM 44

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 8th day of July 1975.
O W Siler, Commandant, United States Coast Cuard
VS.
JAMVES WALLACE, Appellant.
Docket ME-42

CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Commandant's decision
affirmng the revocation of his seaman's docunents for m sconduct
aboard ship.? At the tine in question, appellant was the hol der of
Merchant Mariner's Docunent No. Z-1179983 and, under authority
t hereof, had been enployed as a fireman/watertender for a foreign
voyage of the SS SAN JUAN, a UNI TED STATES nerchant vessel.

In the prior proceeding, appellant had appealed to the
commandant (Appeal No. 2001) from the initial decision of
Adm ni strative Law Judge, Tilden H Edwards, rendered after a ful
evidentiary hearing.? Throughout the proceedi ngs herein, appellant
has been represented by counsel.

The | aw judge found that the appellant, serving as aforesaid
on Decenber 13, 1972, wongfully had marijuana and heroin in his
possessi on when the vessel was in Kobe, Japan. This, and further

The appeal fromthe commandant's action was filed pursuant to
section 5(b)(2) of the Departnment of Transportation Act of 1966 (49
U.S.C. 1654). Subsequently, that Act was anended by deleting
section 5 under the Independent Safety Board Act of 1974 (49 U. S.C
1901 et. seg.). The appeal now lies by virtue of section
304(a)(9)(B) of the latter Act (49 U S.C. 1903).

2 Copi es of the decisions of the Conmandant and the | aw judge
are attached.
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findings of the |aw judge concerning appellant's offense, were
predi cated on a Japanese judgenent and certain docunents referred
to therein as supporting evidence.® According to the judgenent,
appel l ant was convicted in the Kobe District Court for being in
possession of 8.43 grans of heroin and 6.78 grans of marijuana on
that date in the engi neroomof the vessel; his possession of these
substances was determ ned to be an offense under the Narcotic and
Marijuana Control Laws of Japan in that proceeding; and he was
sentenced therefor on January 25, 1973.%

Appel l ant' s defense, based on his own testinony in rebuttal,
was that he was not afforded due process under the Japanese | egal
system The | aw judge found therefromthat Japanese authorities had
subjected himto lengthy and frequent interrogation follow ng his
arrest on Decenber 13, threatened him with indefinite detention
unl ess he signed their statenents, and al so denied his requests for
counsel ; that he signed such statenents under duress and w t hout
counsel; and that Japanese counsel furnished for his court
appearance failed to confer with him The | aw judge hel d, however,
that there nust be an additional showi ng "that arguably a defense
did exist [to the Japanese charge] before such collateral attack
can be successful against a foreign judgenent, which is valid on
its face."™ He found that the judgenent of the Japanese court was
supported by adequate evidence independent of the statenents
appel l ant nade to the police or at trial, and therefore recognized
it as "sufficient prima facie proof" of msconduct under Coast
Guard regul ations. Accordingly, the |aw judge inposed the order of
revocati on.

In his brief on appeal, appellant contends that his testinony
raises "an arguable possibility that the foreign conviction
constitutes a mscarriage of justice, "thus shifting the burden of
showi ng that he had a fair opportunity to defend hinself in the
Japanese proceedings to the Coast Guard, which it failed to carry

3The Coast Guard presented certified copies of the foreign
judicial records, under custodial and consular seal, with their
English translations. The |aw judge excluded part of the
supporting evidence on objection of appellant's counsel, while
admtting "ltens IV, V and VI...fromthat grouping, "together with
the full record of judgnent. No issue has been taken with respect
to proper authentication of the docunents thus received.

“The judgenent recites that appellant was sentenced to 2
years' inprisonnment, with execution of sentence suspended for a
period of 5 years, as found by the Commandant.
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forward.® He also contends that his conviction fails to establish
the element of "guilty know edge,"” essential to the seaman's
of fense found by the | aw judge. Appellant argues that he has thus
satisfied the requirenments of a collateral attack against the
Japanese judgenent, as enunciated by this Board in Conmandant v.
Dazey,® and that the law judge therefore |acked substantial
evi dence upon which to find m sconduct, which finding should be set
asi de. Counsel for the Commandant has submtted a reply brief
urging affirmance of the sanction.

Upon consideration of the briefs of the parties and the entire
record, the Board concludes that the findings of the |aw judge are
supported by substantial evidence of a probative and reliable
character. In addition to our further findings herein, we adopt
those of the | aw judge and the Commandant, on review, as our own.
Moreover, we agree that the sanction in this case is warranted for
seaman's m sconduct prohibited by 46 U S . C. 239(g) and the
applicabl e regul ations issued thereunder.’

Before the appellant took the stand, his counsel obtained a
ruling fromthe | aw judge that the testinony to be given woul d be
limted to the "issue of due process in the Japanese courts," and
that no cross-exam nation "on the nerits" of his conviction would
be permtted (Tr. 31). The nost significant consequence of this
election is that he has adduced not hing whatsoever to rebut such
evidence of his guilt as was produced before the court in the
Japanese proceeding and at his hearing. According to that
evi dence, appellant was arrested during a "boarding inspection
required for arriving vessels" conducted by Japanese custons. The

Virtually the same contention was advanced on appeal to the
Commandant. Contrary to appellant's brief at that |evel, stating
that "the foreign judgenent may only be considered to the extent
that it provides prim facie evidence ....,"the Comuandant's
decision <construed it as a contention that "the foreign
judgenent...did not establish a prima faci e case agai nst Appellant"”
(Op., p. 3). The Conmmandant's m sconception may be disregarded
with the clarification that appellant is not contending that there
was no prima facie case but rather that his own testinony was
successful in rebutting it.

1 NT.S B 2212 (1970).

"Possessi on of drugs, including marijuana, is proscribed anpong
t hose of fenses by seanen for which revocation of their docunents is
sought under 46 CFR 5.03-5(b)(8), and for which that sanction is
recommended under 46 CFR 5.20-165, Goup F. See also 885.03-3,
5.03-4.
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statenment of Customs O ficer Taniguchi, who perforned the arrest,
gives the follow ng account of appellant's sonewhat suspicious”
behavior in the engineeroom which led to the discovery of
contraband on his person:

"...Wien his eyes net the arrestor's, he turned his away too
quickly and tried to place hinself out of the arrestor's
eyeshot. Since his attitude was considered to show sone
connection wth violated articles [i.e, contraband] the
arrestor conducted official inquiries about him and after
havi ng obtai ned his consent, received his personal bel ongi ngs
whi ch were voluntarily submtted by the seaman."?

The officer's statenent indicates that the greater share of
appel lant's supply of heroin was contained in six packets inside a
vinyl billfold from his right hip pocket. A small capsule of
heroin was found in another pocket. The marijuana was di scovered
in a cellophane bag and in a pack of cigarettes, one half-snoked,
| odged inside his socks.® Know edge on appellant's part that his
possessi on of these substances was wongful is to be inferred from
t hese circunstances, particularly in the absence of any explanation
for their secretion on his person in this manner. I n our view,
there is no question of the sufficiency of such evidence in
establ i shing the seaman's of fense found by the | aw judge.

Mor eover, there has been no adequate showi ng by appell ant that
he was denied a fair hearing in the Japanese proceedi ng. Thi s
contention rests on a few anbiguous references in his testinony
concerning the statenment he signed for the Japanese police during
the detention period. He clains to have thereby established that
"coercive neasures were officially enployed to cause[him to
renounce his insistence upon his innocence in favor of a
self-incrimnating statenent."

| nstances are first cited wherein it was testified that "he
gave [the Japanese authorities] the type of statenent they wanted"
(Tr. 35), and that he would not have done so but for their threats

8The custons officer's statenent is included in Item VI of the
evi dence supporting the Japanese judgenent. See n. 4, supra.

°Al t hough suspected substances at this point, they were |ater
confirmed as such by chem cal tests described in reports prepared
by the police "scientific examnation |aboratory.” ItemV at n. 3,
supr a.

10 Commandant v. MIly, Order EM 30, adopted August 1, 1973,
at n. 13.
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that he would otherwse be detained indefinitely (Tr. 39).
Secondly, the Coast Quard' s evidence disclosing that he had pl eaded
not quilty in court is cited as supportive of his innocence,
coupled with further testinony that an interrogator "tried to get
me to admt sonething that wasn't true" (Tr. 37); and that he told
both "the Judge and the Prosecutor [in Japan] the true story. They
didn't believe that [but rather] the statenent that | gave them."
(Tr. 41).

It is obvious that appellant never divul ged what was cont ai ned
in the statenment now clained to be his involuntary confession. In
any event, we have no reason to suppose that it was
self-incrimnating since on cross-exam nation he admtted that the
statement inplicated others rather than hinself.! W find
appellant's testinony on this issue so deliberately evasive that it
could in now se serve for the purpose of shifting the burden of
produci ng countervailing evidence to the Coast Cuard.

In sum appellant's conviction and the facts constituting his
of fense, as recited in the Japanese judgnent, remain unrebutted.
Al requisite elenments of his seaman's offense are readily inferred
from the circunstances surrounding his arrest as reflected in
docunentary evidence at his trial, which 1is undisputed.
Appel lant's testinony does not tend to show either that he was
denied his day in court or that his prolonged detention influenced
the nmerits of his conviction. In each of these respects the
instant case nust be distinguished from that of Commandant v.
Dazey, supra, where we reversed the revocation action based on an
Ameri can seaman's conviction in Yokohoma, Japan for possession of
0.7 gramof marijuana. |n Dazey, the seaman's description of the
circunstances of his arrest in a barroom of that city indicated
that he had a recogni zabl e defense to the possessory charge but had
pl eaded guilty thereto, after prolonged detention, out of a well
founded fear that he would be detained indefinitely without trial

"Q  What was the nature of this statenent that they wanted
you to sign...? Counsel: | object, your Honor. | believe we are
getting into the nmerits of the case. W are getting to the nature
of the statement. Qher than a summary statenment of what it was...

Law Judge. .. You can answer that question generally.

Q \What was the -- in general terns, what was the nature of
the statenent that they wanted you to sign?

A, They wanted ne to sign a statenent nam ng ot her peopl e as,
you know, back on the ship, what for which--what they had featured
and stuff was on there.

Q So these statenents were pertaining to persons other than
yoursel f?

A. Yes, it does," (Tr. 40).
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unl ess he did so.

We do not condone the failure of Japanese authorities to bring
appellant to a speedy trial. Nevert hel ess, the Dazey rule is
clearly inapplicable where, as in the instant case, the evidence of
record contains nothing to show that appellant either pleaded
guilty under duress, nmade a defense, or had one to nmake, at his
trial in the foreign country. Under such circunstances, we wll
not refuse recognition to the foreign judgenent which is
unchal l enged on its nerits. It is our view, therefore, that the
record contains anpl e evidence of appellant's m sconduct, and that
no reason appears therein for reversing this finding of the |aw
j udge.

ACCORDI NGY, IT I S ORDERED THAT:

1. The i nstant appeal be and it hereby is denied; and

2. The order of the Commandant affirmng the |aw judge's
revocation of appellant's seanen's docunents under authority of 46
U S C 239(g) be and it hereby is affirned.

REED, Chairman, MADAMS, THAYER, BURGESS, and HALEY, Menbers
of the Board, concurred in the above opi nion and order.

( SEAL)



